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Sri Rijumoni Borah & Others 

-- Petitioner/ Appellants     
  

-Vs.- 
Sri Bulamoni Bhuyan and Ors 

----- Opp. Parties/respondents  
 
Ld. Advocate appeared for the petitioner          : - Mr. S.K Singh 
Ld. Advocate appeared on behalf of OP  : - Mr. P. Hazarika 
 

A petition filed under Order 1 
Rule 10 (2) of Code of Civil 
Procedure to strike off of the 
name of respondent no-1 from 
the memo of appeal and 
finally came up for hearing 
on-21/08/2019. 
 

1. Instant Misc. case arisen out of a petition No. 1271/19 filed 

under Order 1 Rule 10(2) by the appellants/petitioners to strike 

off the name of respondent no-1.  

2. Petitioner’s case: - Petitioner’s case appears to be in a short 

campus is that petitioners advocate Mr. SK Singh had not 

appeared in the lower court who prepared the memo of appeal. 

It is further pleaded that due to in advertant mistake the name 

of Respondent No-1 incorporated with the Memo of Appeal who 

died on-08/03/2018 during the pendency of the suit before 

Munsiff Biswanath Chariali and on-05/06/2018 a petition bearing 

no-382/18 was filed intimating the death of Bulumai Bhuyan with 

a prayer of substitution of his legal heirs and petition was 
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allowed on-17/07/2018. Which are available in the order sheet of 

lower court records. It is further pleaded that such error occurred 

due to unavailability of information in the file handed over by the 

appellants to the present counsel and hence, the petitioner 

counsel prayer to struck off the name of respondent no-1 from 

the Memo of Appeal for the interest of justice.  

3. Both the sides appeared today before this court. Learned 

advocate appearing on behalf of the respondent side during the 

time of hearing did not raise any objection against the prayer of 

appellant side.  

DISCUSSION, DECISIONS AND REASONS THEREOF 

4. During the hearing stage neither side have adduced any forms 

of oral as well as documentary evidences before this court. 

Learned Advocate appearing on behalf of the 

petitioner/appellant vehemently argued that prayer of the 

petitioner is very much maintainable as the counsel was 

unknown about the death of defendant no-1 at the time of 

preparing of Memo of Appeal. Learned advocate of 

appellants/petitioner further argued that during the pendency of 

the suit he has not conducted the case before the lower court 

and as such he was unknown about the death of respondent no-

1 and due to bonafide mistake the name of respondent no-1 

was incorporated with the Memo of Appeal.  

5. In the light of points for argument put forwarded before this 

court by the Learned Counsel appearing on behalf of the 

appellants this court perused the entire case record carefully 

and it finds from the record of the lower court that respondent 

no-1 died on-08/03/2018 during the pendency of the suit and 

on-05/06/2018 a petition bearing no-382/18 was filed intimating 

the death of Bulumai Bhuyan with a prayer of substitution of his 

legal heirs and petition was allowed on-17/07/2018. The lower 

court record found tagged with the C.R of instant appeal 

established and substantiate the fact of death of respondent no-

1 during the pendency of the suit and order of substitution of 

his legal heirs also passed by the learned court bellow. Hence, it 

seen that due to bonafide mistake the name of respondent no-1 
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was incorporated with the Memo of Appeal by the appellant’s 

counsel and same may be corrected by way of strike off. The 

prayer of strike off filed by the appellants counsel during stage 

of appearance of instant appeal and at this stage if the name of 

respondent no-1 strike off from the Memo of Appeal the 

respondents side no way going to be prejudiced rather it will 

help the court to decide the appeal in accordance with law.  

6. In the result considering the aforesaid discussions, the court is 

of considered opinion that prayer of petitioner not suffers from 

any shortcomings rather it liable to be accepted. More also, the 

O.P’s of this case not going to be prejudiced upon the strike of 

name of respondent no-1 from Memo of Appeal. Hence, prayer 

of the petitioner/appellant is allowed with cost of Rs.500/-.   

ORDER 

7. In the result, the prayer of the petitioner/appellant’s counsel is 

allowed with cost of Rs.500/- and consequently, the name of 

respondent no-1 is ordered to be strike out from the Memo of 

Appeal. The appellant/petitioner side is directed to pay the cost 

to respondent side.  

8. Misc. (J) case is disposed of accordingly.           

 

  
 

 

 

 

Civil Judge 
Sonitpur, Tezpur 


